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EASTERN DIVISION 
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ASSOCIATES, INC., a 
Corporation, 
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) 
) 
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Plaintiffs, ) 
) 
) 
) 

BALLY MANUFACTURING ) 
CORPORATION, a Corporation,) 
CHICAGO DYNAMIC INDUSTRIES,) 
INC., a Corporation, ) 
ATARI, INC., a Corporation,) 
ALLIED LEISURE INDUSTRIES, ) 
INC., a Corporation, ) 
EMPIRE DISTRIBUTING, INC., ) 
a Corporation, and MIDWAY ) 
MFG. CO., a Corporation, ) 

) 
Defendants. ) 

Civil Action 
No. 74 C 1030 

The deposition of HENRY ROSS, called by the 

Plaintiffs for examination, pursuant to notice and 

pursuant ~o the Rules of Civil Procedure for the 

United States District Courts pertaining to the 

taking of _depositions, taken before Michael J. 
'!. __ ,_ ._...._, 

Shapiro, __ a notary pub lie within and for the County 

of Lake and State or Illinois, at the offices of 

Neuman, Williams, Anderson and Olson, 77 West 

Washington Street, Chicago, Illinois, on Tuesday, 

June 25, 1974, at 9:10 o'clock a.m . 

'..,. ..._:. ·····~ ...... 
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APPEARANCES: 

Mr. Theodore W. Anderson, 
Mr. James Williams, 
(Neuman, Williams, Anderson & Olson,) 
77 West Washington Street, 
Chicago, lllinois 60602~ 

and 
Mr. Thomas A. Briody, 
(Corporate Patent Counsel 
The Magnavox Company) 
Fort Wayne, Indiana 46804, 

appeared on behalf of plaintiffs; 

Mr. Thomas o. Herbert, 
(Flehr, Hohbach~ Test, Albritton & Herbert) 
160 Sansome Street, 15th Floor, 
San Francisco, California 94104,· 

appeared on behalf of Defendant Atari, 
Inc., 

Mr. Donald L. Wel5h, 
(Fitch, Even, Tabin & Luedeka), 
135 South LaSalle Street, 
Chicago, Illinois 60603, 

appeared on behalf of Defendants 
Bally Manufacturing Corporation, 
Empire Distributing, Inc., and Midway 
Manufacturing Co. 

Also Present: 

Mr. John Anthony Britz. 

MR. ANDERSON: Don't I understand that this 

witness is on behalf of Midway, is that correct? 

MR. WELSH: Yes. 

MR. ANDERSON: And the order will be what, 

Midway, Bally, and Empire, then? 

MR. WELSH: Right. And we will call the man 

from Empire when we finish. Mr. Britz of Bally 

is hoping to be here about 10:30. 
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MR. ANDERSON: All right . 

HENRY ROSS, 

having been first duly sworn, was examined and 

testified as follows: 

DIRECT EXAMINATION 

By Mr. Anderson: 

Q Please state your full name? 

A Henry Ross. 

Q Where do you reside? 

A 245 Oaksbury, ~alatlne, Illinois. 

Q By whom are you employed? 

A Midway Manufacturing. 

Q What is your position with Midway? 
.. 

A Secretary-trea~urer. 

MR. ANDERSON: I will have the reporter marK · 

as Ross Depoaition Exhibit l a Notice of Taking 

Deposition served on the defendant Midway Manufactur-

ing Co. 

(The document above referred .· 
to was marked Ross Deposi
tion Exhibit 1 for identifi
cation.) 

By Mr. Anderson: 

Q Mr. Ross, have you seen this Notice of 

Deposition before, Exhibit 1? 

A It appears to be one similar to what I 
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• looked at, I am not sure. I think it is. 

Q The notice was served upon Midway Manufac-

turing Company under Rule 30(b)6 which requires the 

company to designate an officer, director oP managing 

agent to testify with respect to the subjects set 

forth in the notice .. 

Are you that designee? 

A Yes. 

Q Have you prepared yourself to testify on 

the subjects set forth? 

A Yes. 

Q And what have you done to prepare yourself, 

~ ~.-if anything? 
g 
s A Reviewed the facts. 

Q In what fo~m? Did you r~view any files? 
··~ . 

., A I reviewed my files~ I reviewed my memory, 

and .talked to my attorney. 

>':Q You reviewed your own files? 

A Right. 

Q Any other files of the company, other than 

your own? 

A When I said "my files", I meant the company 

files. 

• Q The Notice of Deposition also requests that 
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• you produce at this deposition certain documents. 

• 

Have you brought those documents with you today? 

MR. WELSH: I have just one document in 

response to the request. That is this document 

(indicating). 

MR. ANDERSON: Let the record show Mr. Welsh has 

handed me a document entitled Agreement. It appears 

to be between Atari, Inc. and Midway Manufacturing 

Co. 

I will ask the reporter to mark that as Ross 

Deposition Exhibit 2. 

By Mr. Anderson: 

(The document above referred 
to was marked Ross Deposi
tion Exhibit 2 for identi
fication.) 

Q Mr. Ross, I show you the agreement Ross 

Deposition·Exhibit 2. Are you familiar with that 

document? 

A Yes, sir. 

Q Do you have another copy in front of you? 

A Yes, sir. 

Q In paragraph 7 of that agreement, there 

is reference to an earlier agreement dated July 1, 

1972. Do you have that agreement with you today? 

A To my knowledge, that is incorrect. There 
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• was no agreement between Atari and Bally. 

Q Was there some sort of a discussion or 

correspondence of some kind? 

A". Can I answe .. r? 

MR. WELSH: Yes. 

By Mr. Anderson: 

Q On or about July 1, 1972? 

Mr. Ross, do you knew the answer to that 

question? 

A Yes. 

Q What is the answer to that question? 

A The agreement was between Bally and Nolan 

Bushnell. 

Q Do you have a copy of that agreement with 

yo~ today? 

k. No. 

MR: ANDERSON: May we have a copy of that 
-~~w>'=• 

~gree~~~t, Mr. Welsh? 

MR. WELSH: That agreement would be subject to 

any confidential disclosure understanding that we 

have. I did not bring it with me nor will Mr. 

Britz bring it with him because it did not respond 

to the document request either of Bally, that is, in 

• the notice to Bally. It was not between Bally and 
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• Atari, as the description of documents called for. 

Q The agreement referred to in paragraph 7 

of Ross Deposition Exhibit 2, if I understand you, 

then, is an agreement between Bally and Nolan Bush-

nell? 

A Yes. 

Q Do you know what, if any, activities were 

carried out pursuant to the agreement of July 1, 

1972? 

MR. WELSH: I think before we go any farther, 

we had better resolve the question of a confidential 

disclosure agreement. I think maybe we ought to go 

off the record while I look a,t your letter and 

the proposed changes. 

MR. ANDERSON: All right. 

(Discussion off the record.) 

MR. ANDERSON: Can'' you ret\d the last question, 
""9.i.·, 

Mr. Shapiro? 

(The question was,read.) 

THE WITNESS: No. 

By Mr. Anderson: 

Q You have no knowledge? 

A No knowledge of any activities before that 

• 
date . You are referring to July, '72? 
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• Q No, subsequent to July 1, 1972. 

A No, I have no knowledge of anything 

happening before that date. 

Q All right. Do you have any knowledge of 

anything happening after that date, July 1, 1972? 

A Some. 

Q All right. What is the first thing that 

occurred that you know of after July 1, 1972, as 

between Atari and any of the Bally companies? 

MR. WELSH: Now, do you want me, after each 

question, to indicate that I think this is confiden-

tial, or dQ you want -- I think any of the questions 

.here that relate to that other agreement or what was 

done under it I would consider to have the same 

confidential nature as the agreement it5elf. 

MR. ANDERSON: Now 2 I understand that the agree-

ment, Deposition Exhibit 2, is not confidential. That 

was-fiot designated confidential. 

MR. WELSH: We are not making a claim with 

respect to that. 

MR. ANDERSON: But with respect to the prior 

agreement referred to at paragraph 7 of Exhibit 2, 

an agreement between Atari and Bally dated July 1, 

• 1972, you say that that is confidential? 
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• 
MR. WELSH:- Yes. 

MR. ANDERSON: Is there any conceivable way 

I can know what Exhibit 2 means without having access 

to that earlier document that is incorporated by 

reference in paragraph 7, Mr. Welsh? 

MR. WELSH: I can arrange for you to have the 

document. I can call my office and have it brought 

over. 

MR. ANDERSON: I think that 13 virtually 

essential to an understanding of Exhibit 2. 

(Discu~sion off the record.) 

By Mr. Anderson: 

Q Mr. Ross, do you know what the difference 

is ~etween the Syzygy model VP-1 and Syzygy model 

VP-2? 

A I think I do. 

Q What is the difference? 

A The first game was their game known as 

Pong_,. 

Q And that is a VP-1? 

A That would be the VP-1 to the best of my 

knowledge. VP-2 was a game called Ast~;~ld,which 

was not a paddle game . 

• Q How long have you been secretary-treasurer 
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• of Midway? 

A Since 1958. 

Q Have you at any time been president of 

Midway? 

A No, sir. 

Q I would like you to refe~ to page 3 of 

Ross Deposition Exhibit 2, in which the signature 

indicates George Blahuta§ by direction of Henry 

Ro~s, president. 

Can you explain that? 

A Well, it is a mi~take, ob~iously~ I am 

more or less in the forefront in communicating with 

People on the outside, and they automatically assume 
·, 

I.am president. 

Q Who is the -- excuse me, I didn't mean to 
·--'- "<l'-· 

interrupt you. 

A That was the end of the sentence. Mr. •. 

Wolverton is the president. 

Q ~ow do you spell that? 

A W-o-1-v-e-r-t-o-n. 

Q Is he active in the company? 

A Yes, sir. 

Q Who is the signator at page 3 of 

• Exhibit 2 for Atari, Inc. Is that Nolan Bushnell? 
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• 
A I wish I -- I don't know. I assume so. 

-- I don't know. 

Q Do you know if Nolan Bushnell was in 1973 

president of Atari? 

A To the best of my knowledge. 

Q Do you know if he was president of 

Atari in July of 1972? 

A I don't know if there were an Atari in July, 

'72. If there were, I wouldn't know if he were the 

president at that time. 

Q Were you involved in the actual negotiations 

of the agreement, Exhibit 2? 
.... -'i_ 

A This is Exhibit 2 I am looking at? 

Q Yes. 

A Yes. 

Q How were you involved? 

A We made an agreement with Nolan Bushnell 

t:o pay him a royalty to build a version of his game ' 

called Pong. I sent my .chief electronic engineer, 

Mr. Blahuta, there to coordinate the exchange of 

engineering information. 

Before Mr. Bushnell would give this informa-

tion, he insisted on a written agreement to cover 

• 
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• the points we verbally discussed 

Q When you say "we" exactly whom do you mean? 

A Mr. Bushnell and myself. 

Q So the July 1, 1972 agreement followed 

personal discussions between you and Mr. Bushnell? 

A No, sir. 

MR. WELSH: I think he was discussing this 

agreement, counsel. 

THE WITNESS: I am sorry. I am discussing this 

agreement, correct. 

By Mr. Anderson: 

Q You are referring to Exhibit 2, then, when 

you say that that was a required written ~greement 

beforeMr. --

A Bushnell. 

Q W~ll, Blahuta 

A Correct. 

Q -~ cou1d obtain information in California? 

A Correct. 

Q Am I correct? 

Now, there was a prior agreement between 

some Bally company or entity and Atari or Bushnell, 

am I correct? 

• A Yes. 
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• Q And under that agreement, were you 

concerned with t.he Pong game or the Asteroid game 

or something else? 

A Just the Pong at that point. 

Q That was now prior to 1973, to February of 

1973? 

A Would you repeat your question, please? 

MR. ANDERSON: Would you read the record? 

THE WITNESS: Would you rephrase that? I 

§ don't quite understand what you are asking me. We 
a S · signed this in February of '73. 

; MR. ANDERSON: All right, let's see. Perhaps 

we should be a little bit cautious here. 

Mr. Britz, is it? 

MR. BRITZ: That'~ right. 
C? 

MR. ANDERSON: B;_r-i-t-z? . 

MR. BRITZ: Y~s. : 

MR. ANDERSON: We are operating under a confiden-

tial agreement involving Midway ~nd Atari and Magnavox 

at this point. Now,-~s it all right if Mr. Britz 

stays in the room? 

MR. WELSH: Oh, yes. He is with the defendant 

Bally and he is familiar with these facts. I mean, 

• it is our claim of confidentiality . 
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• MR.ANDERSON: Whose, Midway or Bally's? 

MR. WELSH: Midway and Bally, to the extent 

that they are involved. 

MR. ANDERSON: Then, will we have to draw any 

distinction at all between Midway and Bally in the 

course of these depositions, or can we treat them, 

for this confidential relationship, as a single entity' 

MR~ WELSH: I don't think you can treat them 

as a single entity for any purpose. 

MR. ANDERSON: Then perhaps we should exclude 

Mr. Britz. 

MR. WELSH: No, I don't think that will be 

necessary, either. For purposes of the confidentialit~ 

aspect, it is really £ally's claim of confidentiality 

and Mr. Ross h~ppens to have knowledge of some of 

the facts that surround that other agreement. 

By Mr. Anderson: 

Q Was the prior agreement of July 1, 1972 

inwriting, Mr. Ross? 

A Yes. 

Q Were you a signator to it? 

A No, sir. 

Q But am I correct that you and Mr. Bushnell 

• negotiated it? 
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• A Which one? 

Q The July 1, 1972 agreement. 

A No. 

~ Were you involved at all --

A No'· sir. 

Q -- prior to February of 1973 with Atari? 

A- No, sir. 

Q What was your very first contact with 

Atari, personally? 

A As an acquaintance in the late summer 

of '72, as a business relationship early in '73. 

Q What was the occas~on of your first 

acquaintance in late summer of '72? 

A He visited our factory on his way to the 

airport. 

Q Mr. Bushnell visited your factory? 

A Mr. Bushnell. 

MR. WELSH: I am not sure the record 1, clear, 

Mr. Anderson. You said first contact with Atari, 

and I think the witness is thinking of first contact 

with Mr. Bushnell. I am not sure that 

By Mr. Anderson: 

Q In your statement that your first contact 

• was in the late summer of 1972 --
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• A I don't know when Atari was officialized 

as Atari, so when I refer to Atari and Nolan Bushnell, 

I am referring to insufficient knowledge as to 

when Atari was made into a manufacturing company. 

Q Your first acquaintance, thenJ with 

Atari or Bushnell was in the summer of '72? 

A Late summer. 

Q Late summer of '72, and the occasion was 

when Bushnell visited your plant? 

§ A Correct. 
~ 
0 Q 
~ When you say your plant, what --
~ 
0 A 
~ 

Midway. 

i Q « The Midway plant. And where is that located? 
0 :s 

A 9 
8 

Schiller Park. 

% Q 

~ visit? 

Can you be more precise on the date of that 

A No, sir. I would guess September or 

October of '72. 

MR. ANDERSON: Has the messenger now delivered 

the earlier agreement, Mr. Welsh? 

MR. WELSH: Yes. 

MR. ANDERSON: And may I see a copy of it? 

MR. WELSH: Yes. Now, I might say that this is 

• ~ document which is produced on behalf of Bally. It 
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• was not a document which was in the possession or or 

under the control of anyone at Midway. However, 

to expedite the proceedings, I am willing to 

furnish it at this time. 

MR. ANDERSON: It is the document, though, that 

is incorporated by reference in paragraph 7 of 

Ross Deposition Exhibit 2? 

MR. WELSH: Yes. Yes, but it is not a Midway 

document. 

MR. ANDERSON: Are you suggesting Midway did 

not have a copy of this ·in its possession? 

MR. WELSH: Yes. Yes. 

MR. ANDERSON: And lt had perhaps never ---s.een 1 t 
,_ ... ---

before? 

MR. WELSH: I didn't say that. Tber~ was 

simply no copy of that document in an~ of the files 

of Midway. 

Just so the record is clear, I Just";tn 

discussing this with Mr. Ross -- learnEfd that at 

one ti~e-h~ did have a copy of this in his files. 

MR. ANDERSON: 11 This" being the royalty agreement 

you have juat handed me? 

MR. WELSH: Yes. Yes. 

• MR. ANDERSON: All right. I will have the 



• 

• 

------- ---

18 

reporter mark as Ross Deposition Exhibit 3 the 

royalty agreement that you have just handed me. 

(The document above referred 
to was marked Ross Deposition 
Exhibit 3 for identifica
tion. ) 

MR. HERBERT: Is that agreement marked in 

confidence? 

MR. WELSH: Yes. 

If there is any testimony in respect 

to that, I would like it subject to that confidential 

understanding. 

MR. ANDERSON: And by "that" you mean Deposition 

Exhibit No. 3? 

MR. WELSH: Yes. 

MR. ANDERSON: And you wish to have the royalty 

agreement, Deposition Exhibit No. 3 also kept in 

confidence? 

MR. WELSH: Yes. 

MR. ANDERSON: Pursuant to our stipulation? 

MR. WELSH: Yes. 

MR. ANDERSON: All right. 

(Whereupon the following portion 0£ the 

deposition was designated as Confidential and 

will be separately transcribed:') 
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v. 

BALLY MANUFACTURING 
CORPORATION, a Corporation, 
CHICAGO DYNAMIC INDUSTRIES, 
INC., a Corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Ci v 11 , __ Act 1 on 
No. 74 C 1030 

ATARI, INC., a Corporation, 
ALLIED LEISURE INDUSTRIES, 
INC., a Corporation, 
EMPIRE DISTRIBUTING, INC., 
a Corporation, and MIDWAY 
MFG. CO., a Corporation) 

Defendants. 

(The following portion of the deposition 

OF HENRY ROSS was deemed to be confidential:) 
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• By Mr. Anderson: 

Q Mr. Ross, have you ever seen Deposition 

Exhibit No. 3 before? 

A Yes, sir. 

Q _ And when did you last see it, in other 

words, most recently? 

A Three to four months ago. 

Q On what occasion? 

A Was your-o~11inal question when did I read 
0 

§ it er see it? There is a difference. I will explain :c 
0 
gf it to you. 
~ 

a MR. ANDERSON: Can you re~d the question? ~ 
Cl :z: 

·(The question was read.) a: 
(!I 
z 
9 THE WITNESS: The last time I read it was a 
:i probably a year ago. 
~ 

MR. WELSH: I think the question was --
THE WITNESS: Several months ago I turned over 

my complete file to Mr. Welsh, our attorney, which 

included the royalty agreement. 

By Mr. Anderson: 

Q And at that time you saw it but didn't 

read it, is that what you are saying? 

A That is correct. 

• Q So that you know that several months 
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• ago you did turn this royalty agreement or a copy of 

it over to Mr. Welsh? 

A Correct. I turned over my copy to him. 

Q Was that an executed copy, an actual copy 

with the signatures? 

A It was a photostatic copy. I don't know 

if it were executed. 

Q When did you first see the royalty agreement, 

Exhibit 3? 

A Roughly a year ago. 

Q Did you see it prior to February 22, 

1973, the date of Exhibit 2? 

A I don't think so. I really don't 

remember. 

Q Did you have any knowledge of its terms, 

the terms of Exhibit 3, prior to your approval --

A I had a general knowledge of its terms. 

MR. WELSH: Would you let him finish the question' 

THE WITNESS: I am sorry. 

By Mr. Anderson: 

Q You had a gerieral knowledge of the terms 

of the royalty agreement, Exhibit 3, prior to 

February 22, 1973, the date of Exhibit 2? 

• A Yes. 
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• Q How did you gain that general knowledge? 

A I cannot be sure if I received the 

information over the telephone or whether I looked 

~t it at Bally. I cannot remember. 

Q - Prior to February 2 of 197 3, had Midway 

manufactured any video games? 

A No, sir. 

Q When did Midway manufacture its video 

game? 

A Approximately April 1, 1973. 

Q Was that first video game a Pong type of 

game? 

A Yes,sir. 

Q In contrast to an Asteroid? 

A Yes, sir. 

Q Was a royalty paid to Atari based upon 

that first manufactured video game? 

A Yes, sir. 

Q Did Midway subsequently continue to make 

the video game that they first made in about April 

of 1973? 

A Did we continue making the games? 

Q Right. You made the first one on April 1, 

1973? 
• 

A Yes, we continued. 
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• Q Are you still making that machine today? 

A No, sir. 

Q Is Midway still making video games today? 

A We have not made any for approximately 

one month, two months. 

Q Is that merely because of production schedul~ 

ing or have you terminated manufacturing? 

A Market conditions did not dictate making 

any further video games. 

Q The first game that you made .on April 1, 

' 1973 was of the Pont type. Was it identical 

to the VP-1 of Atari, do you know? 

A Yes, sir. 

Q Was it made from their ~pecificatians? 

A Yes, sir. 

Q We~e any component parts purchased from 

Atari? 

A Some to help us get started. 

Q What component parts were purchased from 

Atari at the beginning? 

A Primarily printed circuits and a few 

integrated circuits. 

Q Was there a point in time when Midway 

• ceased purchasing printed circuits from Atari? 

A A few months later. 
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• Q Was there a point in time when Midway 

ceased purchasing integrated circuits from Atari? 

A You are talking about an area I am not 

familiar with. I couldn't answer that. Generally 

speaking we never did get many integrated circuits 

from them. 

Q Up until the termination of manufacture one 

or two months ago, did Midway still have the VP-1 ma-

chine in the line? 

A No,, sir. 

Q When was the VP-1 last made? 

A Approximately September of '73. 

Q Was it replaced by a soccer machine? 

A Yes, sir. 

Q What was the soccer machine? 

A Asteroid. 

Q And was that the same as the Model VP-1 

Syzygy machine? 

A No, sir. 

Q 2, I am sorry, VP-2. 

A Yes, sir. 

Q ~Syzygy VP-2 machine? 

A Yes, sir. 

Q Was it made to their speeifications? 
• 
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• Yes, sir. 

Q Did you purchase any component parts for the 

VP-2 from Atari? 

A To my knowledge a few to get started, 

to the best of my knowledge. 

Q When was the first VP-2 made at Midway? 

A Approximately September, 1973. 

Q Did Midway pay a royalty to Atari based 

upon the manufacture of the VP-2? 

A No, sir. 

Q In the agreement Exhibit 2, paragraph 7 

requires that "Midway shall pay Atari in accordance 

with the previous agreements established between 

Atari and Bally and dated July 1, 1972. " 
And in Ross Depo!Sition Exhibit 3, which is 

the royalty agreement of July 1 , 1972, I presume 

from what you have testified, it requires that 11 0n 

each game accepted by Bally from Bushnell a 3 per 

cent royalty on our selling price of the game will 

be paid." 

Was that 3 per cent royalty paid to Atari 

on the VP-2 machine? 

A No, sir. 

• Q Do you know if there was a reason why that 
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• royalty was not paid? 

MR. WELSH: I just want to renew the claim of 

confidentiality with respect to all of these 

questions involving this agreement. 

MR. ANDERSON: That is acceptable. 

THE WITNESS: The game in question 

MR. WELSH: If you have --

THE WITNESS: There is not. On that particular 

game, the second model I discussed with Nolan Bush-
0 

§ nell, and he subsequently agreed that we did not owe 
::c 
0 

~ a: 
any royalties on this model. There was a serious 

e ~ 
.12 
Cl 

question whether he did not breach his original 

:z 
a: contract by he himself building the same model. 
<5 

J We agreed not to make a point of it where he may have 

:i 
:z been in violation, and compromised, and he agreed and 
.§ 

I agreed that we wouldn't pay any ray.al ty, all 

verbally. 

By Mr .. Anderson: 

Q By verbally, you mean oral? 

A Oral, on the phone. 

Q On the phone? 

A On the phone. 

Q Were there any personal meetings involved 

• in that discussion? 

---~-----
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• A No, sir. 

Q How did that 4iscussion,or series of discus-

sions if there were more than one, first come 

up? Did you raise it or did he? 

A I don't remember. 

Q -When you say that Bushnell was making the 

VP-2 in what you thought was violation of your 

agreement is that correct? 

A Violation of his agreement with Bally. 

Q it was your point of view that Bushnell 

had made the VP-2 in violation of his agreement with 

Bally, am I correct? 

A Correct. 

Q And for that reason, Midway felt it 

should not pay a royalty on the VP-2? 

A Correct. 

Q Do you know whether it was Bushnell 

personally who was making the VP-2 or some company 

that he operated or had a relationship with? 

A I would suggest it was Atari. 

MR. WELSH: If you know. 

THE WITNESS: I say yes, Atari, because the 

game was built at that point in time where Atari was 

• firmly established . 
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• MR. WELSH: I think I ought to caution the wit-

ness to answer questions only of facts which are 

your personal knowledge. 

THE WITNESS: Thank you. 

By Mr. Anderson: 

Q .Has Midway made any other video games other 

than the VP-1 and the VP-2? 

A Yes, sir. 

Q What other video games has Midway made? 

A Winner IV, Roman numeral IV. 

Q Winner W-i-n-n-e-r? 

A Right. 

Q Roman numeral IV? 

A Right. 

Playtime. 

• .. 
Q P-1-a-y hyphen t-i-m-e? 

A One word. 

Leader, period. 

Q What did Midway call the yp:1 ~h~ch Midway 

marketed it? 

A Winner. 

Q Just Winner? 

A Just Winner. 

• Q And did Midway call the VP-2 Asteroid? 
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• A Yes, sir • 

Q Did Midway pay royalties to Atari for 

the production of Winner IV? 

A No, sir. 

Q Did Midway pay royalties to Atari for 

Playtime? 

A No, sir. 

Q Did Midway pay royalties to Atari for Leader 

A No, sir. 

Q I think you indicated that before Mr. 

Blahuta, B-1-a-h-u-t-a, was permitted to go to 

Atari, Mr. Bushnell or Atari required this agreement 

of February 22, 1973, Exhibit 2, am I correct? 

A Yes, sir. 

Q Following that date, then, did Mr. Blahuta 

go to Atari? 

A He was there before the agreement was made, ':. !' 

and the agreement was made while he was there, 

Q For approximately how long was Mr. Blahuta 

there prior to February 22, 1973, the date of the 

agreement, Exhibit 2? 

A Approximately one day. 

Q Did you send Mr. Blahuta to California? 

• A Yes, sir. 



-------------·----------------

30 

• Q For what purpose did you send him to 

California on that occasion, around February 22, 

1973? 

A To. obtain sufficient engin,eering informa-
-1', 

tion to build a prototype of the Pong-type game. 

Q Did Mr. Bushnell know that Mr. Blahuta 

was coming before he came? 

A Yes, sir. 

Q Had you understood that Mr. Blahuta would 

be given information when you sent him? 

A Yes, sir. -

Q On what basis did you believe that he 

would be given information when you sent him? 

A We had agreed to the royalty previous to 

his departure. 

Q Was that the agreement Exhibit 3 or 

some other agreement? 
.!' 

A Exhibit 2. 

Q Exhibit 2 was signed after Mr. Blahuta 

arrived in California? 

A Correct. 

Q What was the agreement that formed the 

basis on which you sent him to California in the first 

• instance? 
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A We had agreed to every one of these 

points prior to his departure. 

Q And how did that agreement come about? Was 

that oral or 

A It wa:s oral, by phone. 

Q All by phone? 

A All by phone. 

Q Was it all by phone between you and Mr. 

Bushnell? 

A Yes, sir. 

Q Were there any other participants in that 

agreement at all? 

A No, sir. 

Q Was it based in any way upon the prior 

royalty agreement Exhibit 3? 

A No, sir. 

Q Over what period of time did you and Mr. 

Bushnell oral1y negotiate the agreement prior to 

February 22, 1973? 

A A week to two weeks. 

Q What other contacts had you had with 

Atari, if any, following your meeting in late 

summer of '72 and your negotiations just prior to 

February of '73? 

1 

I 
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• A I saw him in the early fall or late summer 

at the MOA> Musie Operators of America convention in 

Chicago. 

Q This was> I gather> subsequent to your first 

meeting with him at the plant, was it? 

Q What other contacts did you have with Mr. 

Bushnell between your first meeting with him at the 

plant and your negotiations shortly prior to February 

of '73? 

A None, except what I just mentioned. 

Q Do you know what, if any, activity 

occurred between Bally or Midway or an~ of its 

companies and Bushnell or Atari under the royalty agrei~ 

ment of about July 1, 1972, Exh~bit 3? 

A Would you repeat the first part of that 

question? 

(The question was read.) 

THE WITNESS: Just hearsay. 

By Mr. Anderson: 

Q And what have you heard? 

A He brought in the Pong to Bally. He 

brought in a pin game into Bally. 

That's it . 
• 
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• Q Did he bring both these in on a single oc-

casion, do you know? 

• A I don't know. 

Q Do you know with whom he dealt at Bally? 

A I don't know. I presume John Britz~. 

Q From whom did you hear the fact that he 

brought in a pong game and a pin game? 

A I dcn't remember. 

Q Do you know if any royalties were paid 

or any payments were made to Bushnell or Atari under 

the agreement Deposition Exhibit 3? 

• A No, sir. 

Q You do not know? 

A No. 

(Whereupon the following portion of 

the deposition was deemed not to be confidential 

and is made part of the general deposition:) 

• 
• 
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• (The following portion of the deposition was 

deemed not to be confidential~) 

By Mr. Anderson: 

Q I think you said you had been secretary-

treasurer since what, 1955? 

A '5 8. 

Q '58. Where you with Bally prior to that 

time? 

A No,, sir. 
0 
CJ 

Q g So you joined Midway or Bally in 1958? 
a 
~ 

A 

1958. fl 
~ 

My partner and I formed the company in 

a: 

--·-
Q 

Q z a: You formed what,, Midway? 
(!) 
z. 

I A Correct. 

:i Q z: And who was your partner? 
.§ 

A Mr. Wolverton. 

MR. WELSH: Did you wish to make some correction-

with r•spect to the date? 

THE WITNESS: We did correct it. 

By Mr. Anderson: 

Q 1958,, is that correct? 

A Correct. 

Q And you and Mr. Wolverton in 1958 formed 

• a partnership, is that correct? 

~---~~----- ---·- ---
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• A A corporation. 

Q A corporation? 

A Yes. 

Q What was the name of the corporation? 

A Midway Manufacturing Co. 

Q Wa5 it related in any way to B~lly? 

A No, sir. 

Q What was the nature of the business of Mid-

way at that time? 

A Manufacuters of coin operated amusement 

games. 

Q When did Midway first become related to 

Bally? 

A 1969. 

Q Was that by merger or some other combination~ 

A Yes, sir. 

Q By merger? 

MR. WELSH: If you know. 

THE WITNESS: I really don't know the 

terminology, pooling, merger, acquisition. 

By Mr. Anderson: 

Q Was all of the stock or Midway then 

purchased by Bally? 

• A Bally, correct . 
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• Q At the time of the merger, approximately 

\ 
how many employees did Midway have? 

A 150 to 175. 

Q Approximately how many employees did Bally 

have at that time, if you know? 

A I wouldn't know. 

Q What was the nature of Bally's business at 

the time of the combination in 1969? 

A They were also manufacturers of coin-

operated amusement game5 as well as slot ~machines. 

Q And you stated, I think, that your plant 

is in Schiller Park? 

A Yes, sir. 

Q And that is the Midway plant? 

A Yes, sir. 

Q Is that the only plant that Midway 

operates? 

A Yes, sir. 

I am sorry. We have 5,000 feet acroBs 

the street and a warehouse of 10,000 equare feet 

in R.1ver Grove. 

Q When you say "across the street" you mean 

in Schiller Park? 

• A In Schiller Park. 
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• Q Across from the manufacturing facility? 

A Correct. 

Q Does Midway issue an annual report? 

A No, sir. 

Q Does Midway issue or have any sort of 

annual reports of profit and loss or balance sheet? 

A Yes, sir. Up until this year we had an annua. 

statement. 

Q Up until the beg~gn1ng of 1974? 

A Yes, sir. 

Q So up until December 31, 1973, Midway 

had an annual report of some sort? 

A Correct. 

Q And what happened to change that? .-,--

A I was going to say the certified public 

accountants. I don't know the reason. Arthur 

Young, who is our CPA, is handling it differently, -

Q And how is it handled now? 

A It is on a consolidated statement form. 

Q And that is consolidated with Bally? 

A Yes, sir, and its affiliates. 

Q And all of its other subsidiaries or 

affiliates? 

• A Yes, sir. 
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• Q Is the consolidated data accumulated on 

a running basis or only at the end of the year? 

A Would you repeat that question? 

(The question was read.) 

THE WITNESS: On a quarterly basis as well as 

the end of the year. 

By Mr. Anderson: 

Q Do you hold any position in Bally? 

A No, sir. 

Q Does any employee of Midway hold a ~osition 

in Bally also? 

A Mr. Wolverton is a director of Bally. 

Q Prior to forming Midway, what was your 

occupation? 

A I was an engineer with United Manufacturing 

Company of Chicago, Illinois. 

Q United Manufacturing. What is the nature 

of their business? 

A Same business as I went into. 

Q Did you hold a title there? 

A Not really. 

Q For how long were you with United? 

A Eleven years. 

• Q Would you briefly state your education after 
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• high school? 

A Approximately 3-1/2 years of college. 

Q Was that in an engineering field? 

A Yes, sir. 

Q At what institution? 

A I wish you didn't ask. I went to about 

a half dozen. Do you still want to know? 

Q Well, just the major ones, perhaps, the 

ones that you were at for some time. 

A Armour Institute, George Washington 

University, and so forth. 

Q Can you briefly describe Midway's distribu-

tion organization for its products? 

A We set up distribution centers in the major 

~ population centers. In the United States we have 

approximately 40 distributors, approximately 6 in :ti ·,:.. 

Canada, and another approximate dozen throughout the 

world. 

Q Are those distributors a part of Midway 

or are they separate companies? 

A Separate companies. 

Q Ih every case, the 40 u. s . distributors 

are all separate companies? 

A We are 
• 

referring to Midway now? 
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• Q Midway. 

A -9orrect. 

Q And the six in Canada are also separate 

companies? 

A Yes, sir. 

Q And the 12 throughout the world are also 

separate companies? 

A Yes, sir. 

Q Are any of those partially owned by Midway 
0 

~ or Bally? 
a 

A Yes, sir. 

Q Of the 40 U.S. distributors, how many are 

p:art ially owned by Midway or Bally? 

A Three by Bally. 

Q Are they wholly-owned by Bally or 

partly-owned? 

-· A Two of them are wholly-owned and one is 

approximately 70 per cent owned~ 

Q What are the names of the two that are 

wholly-owned? 

A Empire Distributing and Advance Distributing. 

Q Advance Distributing? 

A Yes. 

• Q And is that in San Francisco? 
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• A Correct. 

Q And what is the name of the one that is 

" 70 per cent owned? 

A Approximately 70 per cent. Robert Jones 

Distributing Company. 

Q Where are they located? 

A They have offices in Boston and Syracuse, 

New York. 

Q Of the six in Canada, are they wholly-
0 

5 owned? 
5: 
0 

I 
A 

Q 
~ 

No, sir. 

Are they partially owned? 

Q 
z A a: No, sir. 
Cl z 

~ Q Are they completel~ independent? 
CJ 
::i A 

~ 
Q 

Yes, sir. 

Of both Bally and MJdway? 

A Yes, sir. 

Q And of the 12- throughout the world, are 

they wholly-owned? 

A No, sir. 

Q Are any of them partially-owned? 

A Yes, sir. 

Q By Bally or Midway? 

• A Bally . 



• Q How many of them--

MR. WELSH: Counsel, I wonder what relevance 

this has? 

MR. ANDERSON: Well, I am just establishing the 

business relationship of this fairly vast set of 

subsidiaries. 

MR. WELSH: But they are outside the United 

States. 

MR. ANDERSON: And the way they market. I will 

get to whether they ever handled the video games 

in just one second in this country. 

MR. WELSH: But how is that relevant to this 

action which is for patent infringement of u. s.· 

patents? 

MR. ANDERSON: If a product was made in this coun 

try and shipped abroad, it is certainly very 

·-relevant. 

MR. WELSH: Well, how it is handled abroa~-rir 

who handles it abroad, I don't see .. If you wan~ to 
.. ·. 

ask if they made some here and shipped them over, 

fine, but I don't see that it has any relevance 

to the issues here. 

MR. ANDERSON: Well, as you know, the test of 

• relevance in discovery is extremely liberal. 
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• MR. WELSH: I know it is quite broad, but 

there is a ---l 1m1 t . 

MR. ANDERSON: we-will just finish up this 

line and go on to the nature of the relationship. 

Q I think you said of the 12 that are --
MR. WELSH: I am going to instruct the witness 

not to answer, because I don't see any relevance 

to this. 

MR. ANDERSON: I don't think relevance is a very 

good basis for instructing a witness not to answer. 

MR. WELSH: If you can tell me why you want 

to know what their relationship is with various 

foreign distributors, maybe I will remove my 

objection, but I just don't see what it has got to 

do with infringement of U. s. patents. 

MR. ANDERSON: These companies distribute coin-

operated games and products of, I presume, Midway and 

others, and I think we are entitled to know the ·~n.atur:-e 

of the business. 

MR. WELSH: You are entitled to know the nature 

here, perhaps. 

MR. ANDERSON: Well, and if any product is made 

here and sold abroad, we are entitled to know that, 

• very clearly, whether it is Midway's or someone 
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• else's product. 

I certainly think we are entitled to know 

if these companies are selling coin operated games, 

whose they are selling, if they are made in this 

country. 

MR. WELSH: I don't see why you need to know whos~. 

MR. ANDERSON: They are a part of your clients 

or one of your clients. I trust you won't stand 

on the formality of making sure I only ask this wit-

ness about Midway and if he knows 

MR. WELSH: If he knows, then I have no objec-

tion to his answering questions. 

MR. ANDERSON: We can certainly short-cut ah 

awful lot of going around in circles if we do it~ 

that way. ,. 

MR. WELSH: I agree, but I just don't see what 

relevance this foreign distribution system has to the 

issues of validity and infringement of the patents 

MR. ANDERSON: I think it is quite apparent that-

as long as this company has foreign subsidiaries --

MR. WELSH: We will admit that they manufacture 

certain machines here and they distribute them 

• through a distributor organization in foreign 
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• countries, and what you need to know beyond that, 

I don't know-. 

MR. ANDERSON: Well, it is quite possible that 

those same companies ship foreign made goods to this 

country, ship goods made by other manufacturers from 

this country abroad through Bally or Midway. 

MR. WELSH: What has that got to do with the 

ownership of the companies? 

MR. ANDERSON: It could have a great deal to 
0 

~ do if Midway controls these companies. It could have 
a 

a great deal to do with it. 

Q Mr. Ross 1 we were talking about the 12 

di~tributors throughout the world, and I ask you 

how many of those is partially or wholly-owned by 

Midway or-Bally'? 

MR. WELSH: I am going to object to the question~ 

because I think you are getting into an area that 

involves confidential information of Bally, and I 

don't see that it has any relevance to any of the 

issues here in the lawsuit, and I am going to instruct 

the witness not to answer. 

MR. ANDERSON: I doubt very much it is confiden-

tial. I suspect it is of public record, but I don't 

• know it. I imagine it is in your annual report . 
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• MR. WELSH: Okay, I will withdraw the objection . 

MR. ANDERSON: All right. 

Q Can you answer the question, then, or 

would you like it rephrased. 

MR. WELSH: I will still object to it as irrele-

vant. 

MR. ANDERSON: I will accept that subject to 

your objection. 

THE WITNESS: Bally has co-affiliated distribu~ 

0 tors in Europe. What percentage of ownership, CJ 

~ 
0 I 

~ 
don't know. 

r; By Mr. Anderson: 
fl 
~ 
Q Q Does Midway have any? z a: 
C!I 
i5 A No, sir. 
~ 
(!J 

Q Has Midway shipped video to :i ever games 
z 

~ any of the 40 distributors in the United States? 

A Yes, sir. 

Q To all of them? 

A Yes, sir. 

Q Has Midway ever shipped video games to 

the 6 distributors in Canada? 

A Yes, sir. 

Q Those are video games that were made here 

in the Chicago area, is that correct? 

• 
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• A Yes, sir. 

Q gas Midway shipped to all 6 of the 

Canadian distributors? 

A I believe so. 

Q Has Midway shipped to any of the 12 distri-

butors throughout the worid,video games? 

A Yes, sir. 

Q Has it shipped to all 12 of them? 

A I believe so. 

Q Does Bally or Midway have any manufactur-

ing faci:l._ities outside of the United States? 

A Yes, sir. 

Q Is it Bally or Midway that has them? 

A Bally. 

Q In what Qountries? 

A Ireland, Belgium, to the best of my 

knowledge. 
-.:.a-'"· 

Q Do you knqw whether,,,_ any any video games 
,..,_,,..,.:":-

have ever been made at the Ireland plant? 

A Yes, I know if there_ were any made. 

Q And what is the answer? Were ariy --

A They were not made. 

Q Were any assembled over there? 

A No, sir . 
• 
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Q Were any ever made at the Belgian plant? 
I 

A I don't know how to answer that question. 

We have part ownersh1p, we have some ownership in the 

Belgian plant and part ownership of another company 

also in Belgium. They assembled it. 

Q What is the name of the company that assem-

bled video games in Belgium? 

A I should know, but I don't. 

Q Do you know if they are assembling video 

games at the present time at the Belgian plant? 

A No, I don.'t.- I don't . 

Q Were the parts necessary for assembly at 

the Belgian plant provided by Midway? 

A Some. 

MR. WELSH: Counsel, I thought the subJ;t!pt of .. · 

inquiry today was going to be the relationship between 

Midway and Atari, and products of Atari. It-~eems 

to me we are getting a litile afield~from thit. 
!-~.-, 

-, ·"-. 

MR. ANDERSON: Well, the subject is definitely 

jurisdiction and venue,·and I thitik I have limited 

it very carefully to that. 

MR. WELSH: This has nothing to dQ with Atari. 

MR. ANDERSON It has perhaps to do with jurisdic-

• tion and venue. 
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MB. WELSH: Of Atari? 

MR. A~DERSON: It may even have something to do 

with Atari, seeing th~t ;Atari provided the destgn.: 

MR. WELSH: I think you are getting pretty 

remote. 

By Mr. Anderson: 

Q What parts were provided by Midway to the 

Belgian company? 

A Printed circuits, integrated circuits, 

miscellaneous electrical components. 

Q What parts were not provided to the Belgian 

company by Midway? 

A Everything that is left that I didn't state. 

Q And that would include a cabinet? 

A Glass, handles, transformer, bulbs, 

cartons, wire, screws, nuts, printed information.· 

Q That would be literature, you mean? 

A Yes. 

Q I gather all of the basic elements of the 

game were provided by Midway, then 

A No, sir. 

Q -• and the housing, transformer --
A No, sir. 

Q What basic elements of the game were not 
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provided? 

A We did not provide all the elements. 

"' 
Q Other than hardware, cartons and printed 

literature --

A We supplied them with these components 

to get them started, period, and in most cases they 

obtained their own. 

Q Do you know which of the games made by Mid-

way, Winner IV, Playtime, Leader, Winners or 

Asteroid was involved in the dispute with Allied Lei-

sure? 

A Winner IV. 

Q I don't recall. You may have answere4 

this. But how was Winner IV related to the -

specificat1ons provided by Atari, if at all?~ 

A The original model was two player. 

Winner IV was four player . 

. Q Did the conversion from the Winne~~o~ 

Winn,~_r IV constitute merely a modification o~ was 

it a basically new design? 

A I would say it was a modification and a 

new design, both .. · 

Q Did Winner IV contain any components of 

Winner in an unmodiiied form? 

A Yes. 
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• Q . What components? 

A That is out of my category. I couldn't ....._ 

answer. 

Q Or could you answer the other way around, 

what components had to be changed? 

A I cannot answer that. 

Q Are you familiar with Universal Research 

Laboratories? 

A Yes, sir. 

Q Have you ever had any dealings with Univer-

sal Research Laboratories? 

A Yes, sir. 

Q In the video game field? 

A Casual conversations. 

Q Any business dealings with Un1versl 

Research Laboratories? 

A No, sir. 

Q In any field? 

A No, sir. 

Q When did you have casual conversations 

with Universal Research Laboratories? 

-- A When we started building the Winner, we 

couldn't build enough iogic boards. We asked for 

assistance from them. They couldn't help us . 
• 

Q Did you actually obtain bids from them 
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• for making logic? 

A No, sir. 
....._ 

e Q Did you ever submit anything to them for 

proposals? 

A No, sir. 

Q Did you personally talk to someone at URL? 

A Yes, 3ir. 

Who did you talk to at URL? 

A I cannot remember their names. 

§ Q You indicated that Bushnell or Atari 

= 0 delivered a pong game to Midway, am I correct? 13 

I A No. 
a: 
i Q To Bally? 
a: 
G z 

A Correet. g ' -, -.o,~--

-, 

:i Q Did that pong game ever come into the 

~ possession of Midway? 

A I really don't remember. 
+" -·-: ·-~. 

Q Was an Asteroid game also delivered to 

Bally? 

A I cannot answer that. 

Q Did one ever come into the possession of 

e Midway 

A Yes, sir. 

Q -- from Atari? 
• 

"-----------------~ 
?, 
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• A We received one and I don't know if I got 

it from them or from another source. 
" 

Q In addition to the one visit that 

you referred to when Mr. Bushnell visited your 

plant, have any other personnel of Atari ever 

visited any facility of Bally or Midway that you 

know of? 

A I cannot speak for Bally. I had one visit, 

one lunch with their sales manager about a year 

ago. 

Q Who is he? 

A Sales manager. 

Q What is his name? 
- --._ 

A I don't remember your name. I cannot 

remember his. 

·~, ~ 

Q Is he the national sales manager for Atari? 

A Yes, sir. 

Q Was that in Chicago? 

A In Schiller Park. 
-~ . 

Q In Schiller Park. At your plant? 

A Yes, sir. 

9· Q What was the subject of that visit? 

A Courtesy call. 

• Q Was any business discussed at all? 
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• A No, sir. 

Q Have any other personnel related to Atari 

ever visited Midway? 

A Not to my knowledge. 

Q In what form were the specifications 

from Atari received with respect to the video games? 

A , Mostly wiring diagrams. 

Q Were they all received at one time or over 

a period of time? 

A I can't remember. 

Q I think you said the printed circuit 

board and integrated circuits that you purchased over 

a period of months from Atari were for the VP-1, 1J-he 

Pong. 

A Right. 

Q Did you purchase any for the VP~2? 

A Small amounts. 

Q Did they conform to the speeifidations that 

you received from them, do you know? 

A I presume so. 

Q From what other sources did you obtain -- printed circuit boards, if any? 

A We make our own printed circuit boards. 

Q You make your own printed circuit boards 
• 
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/ 

• at Midway? 

A Yes. 

Q Does Midway purchase any components from 

Bally? 

A Any what? 

Q Components\ 

A .Yes, sir. 

Q Any components for tid~o.gam~s? 

A No, sir. 

Q Has Midway ever purchased any components 

from Bally? 

A No, sir. 

Q When Midway purchases components fro~ 

Bally are they invoiced to Midway just a~ they are 

invoiced to any other customer of Bally? 

A No, sir. 

Q And does Midway pay in the form -'of a check, 

or how 15 payment made? 

A I presume it is in th~ form of a' check. 

Q You don't know? 

A Yes, it is paid in the form of a check. 

Q In Midway's manufacture of video games, did 

Midway use a commercially available television 

receiver? 
• 
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• A Repeat that question. 

' 
(The question was read.) 

THE WITNESS: What do you mean by commercially 

available? 

By Mr. Anderson: 

Q In other words, from some TV source? 

A Yes. sir. 

Q And was it a television receiver or 

something less or different from a television 

receiver? 

A Both, television receiver and a monitor. 

Q Were they used concurrently or successively? 

A Successively, the TV receiver first, 

the monitor second. 

Q Were they obtained from the same s-0ur6e~ 

A No, sir. 

MR. ANDERSON: Let's take a short break. 

(A short recess was taken.) 

By Mr. Anderson: 

Q Mr. Ross, has Atari at any time provided 

e· any assistance on servicing Midway video games? 

A Not to my knowledge . 

. Q Has Atari ever provided any consultation 

• service in the field that you know or for Midway? 
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• A Not to my knowledge. 

Q Does Midway have a service organization? 

A Yes, sir. 

Q Is it separate from the distributor 

organization? 

A No, sir. 

Q Is it the same as the distributor organiza-

tion? 

A Repeat that last question. Is it the same 

as the distributor organization? 

Q Yes. 

A No, sir. 

Q Then it is; separate from the distributor 

organization? ·~ 

Q And does it fu~ction out of the Schiller 

Park facility? 
- .. ,,. 

A It functions -1.n it. 

Q Is ~11 servic~~g performed at the Schiller 

Park facility? 

A No. 

Q And is there a field servicing organization? 

A I will answer you a little differently. 

• Each distributor has their own service. We provide 
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I 

each distributor with help when they have a problem, 

but primarily 98 per cent' of all servicing in 

the field is done by the distributors. 

Q Does Atari have any interest in this 

Belgian operation? 

A No, sir. 

Q Does Atari have any interest that you 

know of in any Midway or Bally operation? 

A No, sir. 

Q Is there any other relationship between 

Atari and any Midway or Bally company that you know 

of that we have not diseussed this morning? 

A No, sir. 

Q Is there any relationship that you know of 

between AlliEta· Leisure--_~nd any Midway or Bally 

company other than the- one we discussed this morning? 

A No,,sir. 

Q And~ that :ts A!-. course the lawsuit, which 

is the only orfe I think we disc us sed. Is that correct b - (_ 

A I di~n't bear that last sentence. 

Q I am sorry. I think the only relationship 

that we have had any testimony about this morning 

was the litigation between All~ed and Midway? 

A Allied, yes. Yes . 
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1Q Yes . 

• 
A I thought you said Atari. 

' Q And if I did, I misspoke. 

Do you know or any other relationship 

between Allied and Midway or Ball~ other than that 

litigation? 

A What do you mean by relationship? 

Q Business relationship of any kind. 

A :No, sir. 

MR. ANDERSON: I guess we have no further 

questions. 

MR. WELSH: I don't have any cross examination. 

MR. HERBERT: I have no questions. 

MR. ANDERSON: I would suggest that we break 

now. 

(Discussion off the record.) 

MR. ANDERSON: Mr. Ross can sign his depositiPn 

before any notary public? 

MR. WELSH: Yes. 

MR. ANDERSON: I would like to ret.*in possession 

of the exhibits, if that is ~11 right. 

-- MR. WELSH: That is all right, except I would 

like copies. 

MR. ANDERSON: Sure . 

• MR. WELSH: This is my own copy of Exhibit 3. 
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• MR. HERBERT: I don't have a copy of that, eithe . 

MR. ANDERSON: We will provide both of you 

with copies and I presume you will want to get that 

stipulation fixed up and signed as soon as possible 

on the confidential relationship. 

MR. WELSH: Yes. 

Subscrib~d and sworn to before 
me this 2 3 MR. day of 
~ , 1974. 

~~~:ui..~~:::...+~""'=,,ij-5.~~JW:~~A.::l.6.<::.._-;,__ . 
. '.or .,_ .. / 

. ~ _ .... _ 

--; __ .,· <.:~~ .... : .-·::-·., 
·-

--
• 
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• UNITED STATES OF AMERICA ) 
NORTHERN DISTRICT OF ILLINOIS ) 
EASTERN DIVISION ) ss: 
STATE OF ILLINOIS ) 
COUNTY OF COOK ) 

I, Michael J. Shapiro, a notary public in 

and for the County of Lake and State of Illinois, do 

hereby certify that Henry Ross was by me first duly 

sworn to testify the whole truth and that the 

above deposition, signed by him, was recorded 

stenographically by me and was reduced to typewriting 

under my personal direction. 

I further certifi that the said deposition 

was examined and read over by the said deponent and 

was signed by __ ll1m in the presence of a . qualified 
--~' ~or:--:: .. ':", ~~· 

notary public, and that the said deposition 

constitutes a true record of the testimony given 

by said w 1 t-n e s s • 

. I furcther _certify that the several exhibits 

referred to herein were marked for identifi-

cation as ~s set forth in said deposition. 

L further certify that the sa1d deposition 

was taken at the time and place spee1fied and that 

the taking of said deposition commenced on the 

25th day of June; 1974; at 9:~0 o'clock in the 

• morning, and was completed at 11:40 o'clock in the 

·- ~----------------------------' 
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morning of said day. 

I further certify that Mr.Theodore W. 
' 

Anderson and Mr~ James Williams, of the firm of 

Neuman, Williams, Anderson & Olson, of 77 West Washing 

ton Street, Chicago, Illinois, and Mr. Thomas A. 

Briad~, Corporate Patent Counsel, the Magnavox 

Company, Fort Wayne, Indiana, appeared as attorneys 

for the plaintiffs; and Mr. Thomas o. Herbert, of 

the firm of Flehr, Hohbach, Test, Albritton & Herbert, 

of 160 Sansome Street, 15th Floor, San Francisco, 

California, appeared as attorney for the Defendant 

Atari, Inc., and Mr. Donald L. Welsh, or the firm 

of Fitch, Evenj·Ta~in & Luedeka, of 135 South LaSalle 

. Street, Chicago, IlYinois, appea~ed as attorney on 

behalf of Defendants Bally Manufacturing Corporation, 

Empire Distributing~ Inc., and Midway Manufacturing Co. 

"I further certify that I am not a relative 

or employee or atto~ney or counsel of any of the 

parties,~~r a relative or employee of such attorney 

or counsel, or financially interested directly or 

indirectly in this act1o~ . 
... .• ;(' -

In witness whereof, I have hereuntf·~~~t -~y_ naJid 
... -- /""' 

and 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 

THE MAGNAVOX COMPANY, a 
Corporation, and SANDERS 
ASSOCIATES, INC., a 
Corporation, 

Plaintiffs, 

v. 

BALLY MANUFACTURING 
CORPORATION, a Corporation, 
CHICAGO DYNAMIC INDUSTRIES, 
INC., a Corporation, 
ATARI, INC., a Corporation, 
ALLIED LEISURE INDUSTRIES, 
INC., a Corporation, 
EMPIRE DISTRIBUTING, INC., 
a Corporation, and MIDWAY 
MFG. CO., a Corporation, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action 
No. 74 C 1030 

NOTICE OF TAKING DEPOSITION 

To: Donald L. Welsh, Esq. 
135 South LaSalle Street 
Chicago, Illinois 60603 

William Marshall Lee, Esq. 
10 South Riverside Plaza 
Chicago, Illinois 60606 

George H. Gerstman, Esq. 
135 South LaSalle Street 
Chicago, Illinois 60603 

Edward C. Threedy, Esq. 
111 West Washington Street 
Chicago, Illinois 60602 

PLEASE TAKE NOTICE that at 1:00 p.m. on the 25th 

day of June, 1974, at the offices of Neuman, Williams, Anderson 

and Olson, 77 West Washington Street, Chicago, Illinois, the 

• 

plaintiffs in the above-entitled action will take the deposition 

of defendant Midway Mfg. Co. through one or more of its 



-·· • • 
officers, directors, or managing agents designated by it pursuant 

to the provisions of Rule 30(b} (6), F.R.Civ.P. The matters on 

which examination is requested are as follows: 

1. The sales and distribution of items manufactured 

and/or sold by either of defendants Atari, Inc. and Allied 

Leisure Industries, Inc. 

2. The sales and distribution by defendant Midway 

Mfg. Co. of items manufactured by and/or purchased from either 

of defendants Atari, Inc. and Allied Leisure Industries, Inc. 

3. The relationships and sales agreements between 

defendant Midway Mfg. Co. and either of defendants Atari, Inc. 

and Allied Leisure Industries, Inc. 

4. The terms and conditions of any patent 

agreements between defendants Midway Mfg. Co. and Atari, Inc. 

5. The terms and conditions of any patent indemnity 

agreements between defendants Midway Mfg. Co. and Atari, Inc. 

Defendant Midway Mfg. Co. is requested to produce 

at that deposition all documents within its custody or control 

or the custody or control of any of its officers, directors, 

or managing agents as defined by the following categories: 

1. Any patent license agreements or patent indemnity 

agreements between defendant Atari, Inc. and defendant Midway 

Mfg. Co. and concerning patents related to gaming apparatus 

utilizing cathode ray tubes as a display device. 

-2-



• 
2. All documents including correspondence and 

memoranda relating to the agreements referred to in paragraph 

1 hereof. 

• 

3. All documents including contracts, sales contracts, 

correspondence, and memoranda relating to the terms and conditions 

under which apparatus made or sold by either of defendants 

Atari, Inc. and Allied Leisure Industries, Inc. passes to 

defendant Midway Mfg. Co. 

4. All documents including contracts, correspondence, 

and memoranda relating to any distributorship or sales 

representation agreements between either of defendants Atari, Inc. 

and Allied Leisure Industries, Inc. and defendant Midway Mfg. Co. 

5. All documents including contracts, correspondence, 

and memoranda relating to the acceptance or other approval by 

defendant Atari, Inc. of sales or orders obtained by Midway 

Mfg. Co. for apparatus manufactured and/or sold by defendant 

Atari, Inc. 

6. All documents including contracts, correspondence, 

and memoranda relating to the acceptance or other approval by 

defendant Allied Leisure Industries, Inc. of sales or orders 

obtained by Midway Mfg. Co. for apparatus manufactured and/or 

sold by defendant Allied Leisure Industries, Inc. 

The deposition will be upon oral examination 

pursuant to the Federal Rules of Civil Procedure before a 

-3-
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, ____________ _ 

• 

notary public or other officer authorized by law to administer 

oaths. The oral examination will continue from day to day 

until completed. 

June 20, 1974 

~~~.~~ 
Theodore W. Anderson (.CX'n.,..) 

Attorney for Plaintiffs ,_\'. 

NEUMAN, WILLIAMS, ANDERSON & OLSON 
77 West Washington Street 
Chicago, Illinois 60602 

(312) 346-1200 

CERTIFICATE OF SERVICE 

It is hereby certified that the foregoing NOTICE 
OF TAKING DEPOSITION was served upon defendants Bally 
Manufacturing Corporation, Empire Distributing, Inc., 
Midway Mfg. Co., Atari, Inc., Allied Leisure Industries, 
Inc., and Chicago Dynamic Industries, Inc. by delivering 
copies thereof to the above-listed attorneys of record, 
all on this 20th day of June, 1974. 

ttorney 

-4-
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AGRBBMBllT 

WHERF.AS, ATARI, INC., a corporation having a principal 
-

\ 
place of busine•• at 2962 Scott Blvd., Santa Clara. California, 

bas developed certain innovative equipment primarily useful in 

the form of video amusement machines and devices; 

WHEREAS, MimAY MANDFACTURI?ll COMPANY of 3750 North 

River Rd., Schiller Park, Illinois, is in the business of manu

facture and sale of amusement machine& and devices; and 

WHERF.AS, MIDWAY and ~TARI are desirous of working 

together and formalizing their relationship. 

NOW, THEREFORE, AND NC7l'WITHSTANDING any prior agreement 

or ~deretanding, it is agreed as followss 

1. Por two years fran' the date noted below, ATARI 

shall disclose sufficient technology to Mlllrl.AY to enable MIDWAY 

to manufacture, use or sell a complete amusement device or 

machine of the type and style now known as the Sy~ygy Model 

VP-1, (but not its associated trademark ''Pong"), and shall 

license MIDWAY under any patent or application owned or 

controlled_ by ATARI with respect t:o such machine, hereinafter 

·referred to as Licensed Unit. 

2. For two years fran the date noted below, ATARI 

shall further license MIDWAY under any patent or application 

owned or controlled by ATARI to make, use or sell that certain 

amusement device or machine of the.type and style now known as 

the Syzygy Model VP-2, hereinafter referred to as Licensed Unit. 

3. The licenses granted in paragraphs 1 end 2 above 

shall be limited solely to the aforementioned Licensed Units 

and shall not be employed in the manufacture, sale or use of 

any other machine by MIDWAY (or any other person or entity) ' 

without the express written consent of an officer of ATARI. 



• 4. Ml~AY agrees and warrAnts to retain in strict 
I 

confidence all technical and other confidential information 

• 
disclosed to it by or for ATARI and shall disclose any such 

information only to a responsible employee of MIDWAY having a 

genuine need to know for the purpose of making, using or selling 

Licensed Units noted in paragraphs 1 and 2 above under this 

agreement. 

5. MIDWAY shall reimburse ATARI on a per diem basis 

at the .rate of One Hundred Sixty Dollars ($160) per day plus 

transportation and housing for the services of an engineer 

supplied by ATARI to assist in providing the Licensed Technology 

referred to in paragraph 1 above. The duration of attendance 

in Illinois of any given engineer shall not extend for a period 

longer than two weeks at a time unless requested by the engineer. 

6. For each Licensed Unit under paragraph 1 above 

madet ·used or sold by or for MIDWAY during the period ending 

two years from the.date hereof, as noted below, MIDWAY shall 

pay ATARI Thirty-one Dollars (;i31. 00), payt?ent to be made 

quarterly starting with the close of the first calendar quarter 

following the date below noted. 

7. For each Licensed Unit under paragraph 2 above, 

MIDWAY shall pay ATARI in accordance with the previous agree

ment established between ATARI and BALLY and dated July 1, 1972 •. 

8. The agreement shall be construed in accordance 

with the substantive law of Illinois. 

-2-



• • IN WITNESS WHEREOF, the parties hereto, by their 

respective duly authorized representatives, have executed 
/ 

this Agreement, effective as of the year and date noted below. 

MIDWAY MANUFACTURIOO COMPANY 

By /5,/ 
George Blahuts, 
Its Chief Electronic Engineer 

• 

By direction of Henry Rosa, President 

Its President 

-3-
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BALLY MANUFACTURING C07!~c)ORATION, a Delaware corporation, with 
~ . ~ ,,. . .. 

its print ?al office at 2640 West Belmont Avenue, Chicago, Iflinois· 

and NOLAN BUSrll~ELL of 1425. BJ~cJ~stonc Ave., San Jose, California· 

------------hereby eater into an Agreement as follows: 

Inasmuch as BuGhnell is al} engineer, knowledgeable in the 

amusement industry, he agrees that for a period of six months 

beginning July 1, 1972,·he will devote his exclusive services to 

the designing of amusement gc.rres for Bally Manufacturing 

Corpo·rat:\:on with the- exception t11at: 
·. 

Should any prototype game be rejecte.d by Bally 

Manufacturing Corporation then,' and in that e•..rent 
• .. 

only Bushnell will. be allowed -tcr:oiier it in the 

same form exactly with no changes to Nutting &. 
. / . 

it.sso .... la.t0::i- Zor · l..h1; p~rposa vi '8a1e and p.coduct iu:u. 
·-

• 

Bushnell wi11 ··staff. his operation adequately to provide within 

/ 
the above six month period the following proto.types to Bally: 

__.-· 1. A video arnuse.rnent game: 

2. Preliminary de~ign and mock-up for a four-player 

flipper. type/pinball machine .. 

In consideration of the ahove, Bally Manufacturing Corporation 

will provide during the six month period of the ·royalty agreement, 

the following: 
'&Y 

1. As an advance against royalties,.the sum_ of $4,000 
• 

·per month for six months beginning with July, 1972: .. 
' .. . 

2. On each game accepted by Bally frcrr. Duzhncll, 

a 3% royalty on our selling price of the gw~e: 



and NOLAN BUSH.i.~EI,L of 14 2 5 B_l_i!..._C;~stone lwe. , San Jose, Califor~ia -

------------hereby enter into an Agre_cment as follows: 

Inasmuch as Bu:::hnei.l is an engineer, knowledgeable in the 

amusement industry, he agrees that for a period of si:x: months . 
beginning July 1, 1972,·h~will devote his exclusive s~rvices to 

the designing of amusement gc.rr.es for Bally Manufacturing 

Corporat:\.on with the exception that: 
·. 

Should any prototype game be rejected by Bally 

Manufacturing Corporation then,- and in that e•1ent 
• • 

only Bushnell will.he allowed t~iier it in the 

same fonn exactly with no changes to Nutting &_ 

. / -

i\sso..:...l«tc~ :Zoi_ ·th~ p~rposa u-f \.ale and p.i::·oductioii. 

• 

Bushnell will·- staff his operation adequately to provide within 

I ~ 
the above six month period the following proto_types to Bally-: 

__.,,,,· 1. A video amusement game: 

2. Preliminary de~ign and mock-up for a four-player 

flipper type:·pinball machine. 
. ~ 

_ In consideration of the above, Bally Manufacturing Corporation 
- :.·-.·· .. 

will provide during the six month period of the royalty agreement, 

t.he following: 

'-• 
1. As an advance against royalties, the sum_ of $4,000 

.. 
-per month for six months beginning with July, 1972; 

I • ' ... . 
2. On each game accepted by Bally frcr.. nuzhnell, 

a 3% royalty on our selling price of the g~~e: 

-l 
I 



3. ,Addition.:illy: But:hncll may invoice Dally, 
, 

pe:riodica.lly, for, other e>:pcnr;e not covered 

by .retainer as agreed bet~e~n the parties. 

4. · For each six month pcri9d thi3 Asreement is 

in effect, Bushnell may purchase any fifty 

(50) games for his own arcade operation. 

,.. 

This royalty.agreement is renewable at the consent of the 

parties. 

Done in the City of Chfcago on this 26th day of June; 1972. 

BALLY MANUFACTURING CORPORATION 

. B .Y 
¥;cecutive Vice Presi~ent 

.·Attest: 

. . . 
l 'Ct 

; 

/. 

I 

I 

/ 
.I 

·- . 

• 

.. 

NOLAN BUSHNELL 

-. 

• 
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